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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
 
IN RE GENETICALLY MODIFIED RICE 
LITIGATION 
 
This Document Relates to: 
 
Gulf Pacific Rice Co., Inc., et al v. 
Bayer CropScience LP, et al 
Case No. 4:08-cv-1545-CDP 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  
 4:06 MD 1811 CDP 
 
  

 
PLAINTIFFS’ STATEMENT OF UNDISPUTED FACTS IN SUPPORT OF 

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT  
ON DEFENDANTS’ AFFIRMATIVE DEFENSES NO. 6 AND 8 

 
 Pursuant to Federal Rule of Civil Procedure 56(a) and (c), and E.D. Mo. L.R 4.01(E), 

Plaintiffs GULF PACIFIC RICE CO., INC., GULF RICE MILLING, INC., and HARVEST RICE, INC. 

(collectively, “Plaintiffs”) submit the following statement of undisputed material facts in support 

of their Motion for Partial Summary Judgment on Defendants’ Affirmative Defenses Nos. 6 and 

8. 

 1. Defendants Bayer CropScience LP, Bayer CropScience Holding Inc., Bayer 

CropScience LLC, Bayer CropScience Inc., Bayer Corporation, and Stoneville Pedigreed Seed 

Company’s live pleading asserts the following as Affirmative Defense No. 6: 

The Plaintiffs’ claims are barred or limited by their own negligence, carelessness, 
and/or comparative fault, which was a direct and proximate cause of any injuries 
and/or damages allegedly sustained.  See Tex. Civ. Prac. & Rem. Code §33.001, 
et. seq. 

 
See Answer and Defenses of Bayer CropScience LP, Bayer CropScience Holding Inc., Bayer 

CropScience LLC, Bayer CropScience Inc., Bayer Corporation, and Stoneville Pedigreed Seed 
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Company (D.I. 22), an excerpted portion pertinent to this motion is attached hereto as Exhibit 1, 

at 37 (Affirmative Defense No. 6). 

 2. Defendants Bayer AG, Bayer CropScience AG, Bayer CropScience Holding SA, 

and Bayer BioScience NV’s live pleading asserts the following as Affirmative Defense No. 6: 

The Plaintiffs’ claims are barred or limited by their own negligence, carelessness, 
and/or comparative fault, which was a direct and proximate cause of any injuries 
and/or damages allegedly sustained.  See Tex. Civ. Prac. & Rem. Code §33.001, 
et. seq. 
 

See Answer and Defenses of Bayer AG, Bayer CropScience AG, Bayer CropScience Holding 

SA, and Bayer BioScience NV (D.I. 23), an excerpted portion pertinent to this motion is attached 

hereto as Exhibit 2 at 36 (Affirmative Defense No. 6). 

 3. Defendants Bayer CropScience LP, Bayer CropScience Holding Inc., Bayer 

CropScience LLC, Bayer CropScience Inc., Bayer Corporation, and Stoneville Pedigreed Seed 

Company’s live pleading asserts the following as Affirmative Defense No. 8:  

The Plaintiffs’ claims are barred to the extent it has failed to mitigate, minimize, 
or avoid alleged damages, if any.   

 
See Exhibit 1 at 37. 

 4. Defendants Bayer AG, Bayer CropScience AG, Bayer CropScience Holding SA, 

and Bayer BioScience NV’s live pleadings asserts the following as Affirmative Defense No. 8:  

The Plaintiffs’ claims are barred to the extent it has failed to mitigate, minimize, 
or avoid alleged damages, if any.   

 
See Exhibit 2 at 36. 

 5. Defendant Starlink Logistics, Inc., asserts as its Ninth Defense: 

To the extent that the facts and evidence developed during investigation and 
discovery may warrant, SLLI maintains its right to assert that Plaintiffs' claims are 
barred to the extent Plaintiffs have failed to mitigate, minimize, or avoid alleged 
damages, if any. 
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See Exhibit 3 at 15. 

 6. Defendants have not disclosed any testifying expert witness who will provide 

opinion testimony that Plaintiffs were negligent, that Plaintiffs’ negligence was a proximate 

cause of the damages for which they seek to recover from Defendants, that Plaintiffs failed to 

exercise ordinary care in mitigating their damages, or the amount of damages that Plaintiffs 

failed to mitigate.     

Dated: June 14, 2011. 
      Respectfully submitted, 
 
      LOOPER REED & McGRAW, P.C. 
 
 
      By:/s/ Andrew K. York     
       WILLIAM B. CHANEY 
       Texas State Bar No. 04108500 
       ANDREW K. YORK 
       Texas State Bar No. 24051554 
       JAMES W. RIBMAN 
       Texas State Bar No. 00797762 
 
      1601 Elm Street, Suite 4600 
      Dallas, Texas  75201 
      Telephone:  (214) 954-4135 
      Facsimile:  (214) 953-1332 
 
      ATTORNEYS-IN-CHARGE FOR PLAINTIFFS 
      GULF PACIFIC RICE CO., INC. 
      GULF RICE MILLING, INC., AND 
      HARVEST RICE, INC. 
 

CERTIFICATE OF SERVICE 
 
 I, the undersigned, do hereby certify that I have this 14th day of June, 2011, 
electronically filed a copy of the foregoing with the Clerk of the Court to be served by operation 
of the Court’s electronic filing system upon the parties of record. 
 
 
      /s/ Andrew K. York      
      ANDREW K. YORK 
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