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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

)
IN RE GENETICALLY MODIFIED RICE ) 4:06 MD 1811 CDP
LITIGATION )

) TRIAL COMMENCING

) May and July, 2011

)

)

)

PLAINTIFFS’ REPLY IN FURTHER SUPPORT OF PLAINTIFFS’
MOTION FOR PARTIAL SUMMARY JUDGMENT
ON SUCCESSOR, GENERAL PARTNER AND AGENCY STATUS

In opposition to Plaintiffs’ motion for partial summary judgment on successor, general
partner and agency status, the Bayer Defendants (“Bayer”) incorporate Bayer’s prior arguments
made in response to previous filings on this subject. See The Bayer Defendants’ Response To
Plaintiffs’ Motion for Partial Summary Judgment on Successor, General Partner and Agency
Status (“Resp.”) at 2. Bayer acknowledges that the Court already has granted a portion of
Plaintiffs’ motion including several undisputed facts relating to joint enterprise and agency, and
that there is “no new issue for the Court to decide.” Id. at 1. Bayer renews its prior arguments
but provides no basis for this Court to reconsider its ruling. That ruling was correct and should
be entered again in this case.

In regard to the other portion of Plaintiffs’ motion, Plaintiffs respectfully incorporate and
reassert the facts and argument previously asserted in regard to summary judgment on the issues

of joint venture and agency among the Bayer entities, including the replies previously filed on
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this subject (see D.I. 1582, 2002, 2880). Plaintiffs have demonstrated the elements of agency
and joint venture under Arkansas law. Moreover, these issues already have been litigated and
resolved against Bayer. In the second bellwether trial, the jury was requested to and did
complete Verdict Form D, containing the following questions:

“1. Was Bayer CropScience LP acting as an agent for Bayer CropScience AG?

2. Was Bayer BioScience NV acting as an.agent for Bayer CropScience AG?

3. Was Bayer BioScience NV acting as an agent for Bayer CropScience LP?

4. Was Bayer CropScience AG acting as an agent for Bayer AG?

5. Were any two or more of Bayer CropScience LP, Bayer CropScience AG and
Bayer BioScience NV acting as a joint venture?

6. If your answer to question 5 was ‘yes,” please list those defendants listed in
Question 5 you found were acting as a joint venture (can be two or more).”

The jury answered “yes” to each of the questions numbered 1 through 5. See Verdict Form D
(D.L. 2493). The jury further found in response to Question numbered 6 that the following Bayer
entities were acting as a joint venture: Bayer CropScience LP, Bayer CropScience AG, Bayer
BioScience NV. Id.  The judgment entered upon these (and other) findings (D.1. 2534) was
joint and several against the Bayer entities (as well as StarLink Logistics).

“Collateral estoppel, also known as issue preclusion, bars relitigation of issues of law or
fact previously litigated by a party.” Johnson v. Union Pacific R.R., 104 S.W.3d 745, 750 (2003)
(citing Palmer v. Arkansas Council on Econ. Educ., 344 Ark. 461, 40 S.W.3d 784 (2001); Zinger
v. Terrell, 336 Ark. 423, 985 S.W.2d 737 (1999)). There are four elements: (1) the issue to be
precluded is the same as involved in a prior litigation; (2) the issue was actually litigated; (3) the
issue was determined by a valid and final judgment; and (4) the determination was essential to
the judgment. Id. at 750. All of these elements are present. Bayer should not be permitted to
re-litigate what has already been tried and found against it under Arkansas law.

253297061145 2



Case: 4:06-md-01811-CDP Document #: 4017 Filed: 02/07/11 Page: 3 of 5 PagelD #:

Dated: February 7, 2011

253297061145

103262

Respectfully submitted,
GRAY, RITTER & GRAHAM, P.C.

By: /s/ Don M. Downing

Don M. Downing, Bar # 41786
Gretchen Garrison, Bar # 3189
Jason D. Sapp, Bar #5218238
701 Market Street, Suite 800

St. Louis, Missouri 63101-1826
Tel: (314) 241-5620

Fax: (314)241-4140
ddowning@grgpc.com
ggarrison@grgpe.com

jsapp@grgpc.com

Plaintiffs’ Designated Co-Lead and Liaison
Counsel

By: /s/ Adam J. Levitt

Adam J. Levitt

Stacey T. Kelly

WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLC

55 West Monroe Street, Suite 1111

Chicago, Illinois 60603

Tel: (312) 984-0000

Fax: (312) 984-0001

levitt@whath.com

skelly@whath.com

Plaintiffs’ Designated Co-Lead Counsel

Richard J. Arsenault

John Randall Whaley

Jennifer M. Hoekstra

NEBLETT BEARD & ARSENAULT, LLP
2220 Bonaventure Court, P.O. Box 1190
Alexandria, Louisiana 71309

Tel: (800) 256-1050

Fax: (318) 561-2591
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Scott E. Poynter

EMERSON POYNTER LLP

500 President Clinton Avenue, Suite 305
Little Rock, Arkansas 72201

Tel: (501)907-2555

Fax: (501) 907-2556

Stephen A. Weiss

Diogenes P. Kekatos

James A. O’Brien II1
SEEGER WEISS LLP

One William Street

New York, New York 10004
Tel: (212) 584-0700

Fax: (212) 584-0799

Joe R. Whatley Jr.

Deborah Clark Weintraub

Adam P. Plant

WHATLEY DRAKE & KALLAS LLP
2001 Park Place North, Suite 1000
Birmingham, Alabama 35203

Tel: (205) 328-9576

Fax: (205) 328-9669

William B. Chaney

James L. Reed

William J. French

Michael Kelsheimer

Drew York

LOOPER REED & MCGRAW
1601 Elm Street, Suite 4600
Dallas, Texas 75201

Tel: (214) 237-6403

Fax: (214) 953-1332

Ralph E. Chapman

Sara B. Russo

CHAPMAN, LEWIS & SWAN
501 First Street

P. O. Box 428

Clarksdale, Mississippi 38614
Tel: (662) 627-4105

Fax: (662) 627-4171

Plaintiffs’ Executive Committee
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that I have this 7th day of February 2011,
electronically filed a copy of the foregoing with the Clerk of the Court to be served by operation
of the Court’s electronic filing system upon the parties of record.

/s/ Don M. Downing

253297061145 5



